modelled on the Iroquois arrangement and its founding document, the Great Law of Peace.' To the extent that the two documents diverge, Schaaf suggests, it is because the American founders did not go far enough in following the Iroquois modeL'
The idea certainly has romantic appeal, tinged with irony. Who cannot be struck by finding the origins of American constitutional government in a body of people so badly serVed by that government? Moreover, at a time when the educational establishment is reacting against curricula excessively based, many think, on the writings of dead, white, European males, 7 the attraction of rejecting John Locke in favor of Deganwidah, the Peacemaker,.-the founder of the Haudenosaunee ("People of the Long House")'-is too much to resist: "As the United States celebrates the Bicentennial of its Constitution, perhaps the time has come," Schaaf maintains, "to give the [Iroquois Confederacy] credit for creating and sustaining a democratic form of government-the original source of our strength. " 9 5. Schaaf set out parts of his argument at greater length in a privately printed pamphlet. 0. ScHAAF, THE 0R.EAT LAW OF PucE AND THE CONSTmiTJON OF T.H:I:t UNtTBD STA11i5 oF AMlliUCA (special ed. 1987 ); see also R. UNDERHILL, R.tio MAN's AMtttuCA 83 (1953) ("Some have even thought that [the Iroquois polit}'} gave suggestions to the American Constitution (Lee, Franklin. Jefferson, and Wa'ihington were quite familiar with the League}."); C. WALDl<tAN, ATLAS OF THE AMERICAN l.NDIAN 93 (1985} {"this visionary Iroquois League would provide a model for America's founding fathers in the framing of the Constitution"); P. WALLACE, TH::E: WHITE ROOTS OF PEACE 3 {1946) ("the .•. ..:onfederacy provided a model for, and an incentive to. the transformation of the thirteen colonies into the United States of America"); Letter fTOnt Thomas J. Riley, NAr•t REv .• Nov. 19. 1990 . at 4 (anthropologist criticizing those who "dismiss the League of lhe Iroquois as a model for the confederation that would make up the United States"). But seeP. FAAn, M.AN•s RISE TO CJVJtlZATlON AS SHOWN DY 11IE INOl.ANS OF NORTH AM:li:EtlCA FROM PRIMEVAL TIMES 'fO THE COMING OF TilE fNDUSTlUAL STATE 98 (1968) (noting and criticizing the argument: "The League did somewhat resemble the union of the Thirteen Colonies in organization, but it could more accurately be compared to the United Nations.").
6. See Schaaf, supra note l, at 3JO ( .. Featuring high qualifications for leadership, political rights for women, and a remarkable system of jusdce. the Great Law of Peace may inspire people to reconsider the fouflding principles of America's origins."). 7. Cf, A. BtooM, 01ANTS AND DWA.ll. FS: ESSAYS 1960 -1990 Ill 29 (1990} {defending dead, white, European males; .. The last thing we need is a sort of philosophic U.N. run by bureaucrats for the sake of representation by aU peoples ... ).
8. Aided by an Onondaga orntor, Hiawatha, the Mohawk Deganwidnh proposed that the original Five Nations, which had been regularly torn by war, lay down their arms and form a confederacy. The Great Peace _was "founded on the principles Deganwidah and his kinspeople cherished and nurtured: freedom, respect, tolerance, consensus, and brotherhood.,. S. O'BRIEN, AMERICAN INDiAN Tru:aA.L GOVERNMENTS Il-lS (1989). 9. Schaaf, supra note 1, at 331. The United States Congress has determined that that time has indeed come and, in 1988, it gave the Iroquois Confederacy much of the credit Schaaf asked for. Relying on his and others' testimony 10 -and apparently paying little attention to what was going on 11 -the two Houses overwhelmingly passed a concurrent resolution "acknowledg[ing] the contribution of the Iroquois Confederacy of Nations to the development of the United States Constitution."" The resolution also postulated that "the confederation of the original Thirteen Colonies into one republic was influenced by the political system developed by the Iroquois Confederacy as were many of the democratic principles which were incorporated into the Constitution itself."''
Notwithstanding the congressional validation, the time for Professor Schaaf's theory has not come and should not comeif we care about historical truth. The proposition is nonsenseit is an act of faith, not a matter of historical analysis-and it is recognized as such by nearly all serious historians." lt relies 10. Schaaf was identified at the time as "Ethnohistorian for the Oneida Nation." See Iroquois Confederacy of Nations: Hearing em S. Con. Res. 76 Before the Select Comm. on Indian Affairs, IOOth Cong., 1st Scss. 7, 53 (1987) Rt.c. 517,139 (daily cd. O<t. 21, 1988) .
13. The latter dause was modified in lhe course of the legislative pwcess, In its originally introduced form, the resolution had stated that the confedem!lon of 1he Thirteen Colonies "was explicitly modeled upon the Iroquois Confederacy." The change was made because it was thought the original language "was not completely act: Scha.ars position is no' :!ntirely new. See supra notes 3·5 and .uccompanying te..xt. However, it is peculiar enough to help establish an academic reputation. Reward structures in academia new give greater weight to publications that take outrageous positions than to traditional scholarly pieces-where truth and understanding are the on what might be called the Asch theory of history: if enough people say the same thing enough times, people will start to accept the proposition, no matter how unbelievable it might be." Repetition and emotion substitute for evidence."
Most of those pressing the Schaaf theory, including the Congressmen who bought into it, have the best of intentions, I am sure; an overwhelming number of wrongs done to American Indians need to be redressed." "It is easy to ignore the Indians," Edmund Wilson wrote in 1959," and we should do so no more. But the issue here is not one of Indian rights, and it would be a mistake for friends of the American Indians to link their cause to such a misguided historical view. If the case for fair treatment depended on fabricated history, the prospects for improvement would be bleak-perhaps hopelessly so. Fortunately, that is not the case. It is the truth, not the status of American indians, that is at issue in Schaaf's article." goals. Cj. Farber, The Case Against Brilliance, 70 MINN. L. Rev. 917, 917 (1986} ("The ... trails of novelty, surprise, and unconventionality that are considered marks of distinction in other fields should be considered suspect in economics and law, in which thoughtfulness rnny be a more important Yirtue. "), 15. I have adopted the name from the famous experiments investigating "the efrccts upon individuals of majority opinions when the latter were seen to be in a direction 19. By stressing the sean:h for truth, 1 do not mean to endorse n simple-minded, objectivist view of history-i.e., with the ideal a collection of facts, facts, and more (acts. See P. NOVICK, TftAT NoBLE DREAM: THE "0UJECTiVlTY QUESTIO:-t" AND THI! AMERICAN HtsroatcAL PRoFESSION (1988} {discussing the profession's adoption and later discarding of "objectivity" as an attainable goal). [ recognize duu, no matter how hard we try, none of us is able lo view the world unaffected by ideological blinders. Moreover, I know that historians disagree on almost every issue of importance; that disagreemenl reflects no moral failing in the historicnl profession.
Nevertheless, good history is in some sense constrained by the natural world, We
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IL Scliaof :r Lock of Primary Autlwrity
To have a plausible theory connecting Iroquois ideas to the United States Constitution, a historian-one might expectwould cite discussions of the Iroquois Confederacy at the Constitutional Convention. Schaaf and others cannot do that for one simple reason: there were no such discussions.
To be sure, American Indians were considered at the Convention. For one thing, security at the frontier was an obvious concern for the founders, but Schaaf can derive no comfort from that fact. Militarily, the Indian tribes-including the Iroquois-were viewed as threats, not as models."' And the other subjects of discussion at the Convention were, at best, irrelevant to the Schaaf hypothesis. The founders made specific provision for regulating commerce with the tribes, 21 and "Indians not taxed" were not to be included in a state's population for value originality and imagination. but we would deplore (and ultimately ignore) a "historian" who insisted that the Goldwater presidency was a high~waler mark of twenlieth century American history. Whether or not ttJere is a single immutable lruth, there are untrulhs, and, as Shelby Foote has stated, "All historians know that any untruth stains everything around it. FEDERAUST No. 4, at 44 (J. Jay) (C. Rossiter ed, 1961} ("Not a single Indian war has yet been produced by aggressions of the present federal government, feeble as it. is; but there are several instances or Indian hostilities having been provoked by the improper conduct of individual States"); id., No. 24, nt 161 (A. Hamilton) {"The savage tribes on our Western frontier ought to be regarded as our natural enemies .... "). ln our search for understanding, we should avoid romanticizing the "peace~loving" lroquois, who were in fact ferocious in war. See B. GRAYMONT, supra note 2, at Not once, however, in Madison's-or anyone else's-notes of the Convention is mention made of the Iroquois Confederacy as a model for the American Constitution. In his article, Schaaf makes no serious effort to deal with this fundamental flaw in his counterintuitive argument. Lacking direct evidence, he instead follows a distressing practice in academic law reviews: he cites somebody else. Historian A's imagination becomes the authority for historian B's treatise. 23 Cross-citation is not a satisfactory substitute for evidence, of course. Ever undaunted, Schaaf has sought to make a virtue of his lack of primary authority. In an earlier pamphlet, upon which his American Indian Law Review article is based, he suggested that the founders purposely kept their reliance on Iroquois precedent secret. The Iroquois were more progressive in their treatment of women than the American founders, and the founders did not want others to go overboard in borrowing concepts from the Great Law of Peace. 24 If the burden of proof were on me, I would concede defeat at this point: I cannot pretend to disprove a theory so amorphous that no-evidence constitutes evidence. How does one do battle with a miasma? But of course the burden is on Schaaf, not on those skeptical of his theory, and we should at! demand more from him.
The idea that the extraordinary group of men at the Constitutional Convention spent the summer months sweltering in Philadelphia 15 purposely not talking about what they intended is incredible, to say the least. It is an idea so incredible that it does not surface in Schaaf's essay in this Review; perhaps he has wisely discarded it. 16 22, 1986 , at A-21, col. 5 {noting W.C. Fields's apocryphal suggestion that his gravestone bear the words, "On the whole. I would rather be in Philadelphia.").
26. Schaaf does discuss the Iroquois' enlightened view of women's rights. See Schaaf, supra note 1, at 330-31. However, he now mentions no conspiracy of sUenc:e. 1 will deal with what I understand to be Schaaf's more serious attempts to leap the evidentiary and logical chasms in his position.
III. Constitution-Writing Throug/1 Osmosis
The argument of those who have hypothesized relationships between the Great Law of Peace and the U.S. Constitution relies not on direct connections, for which there is no evidence, but on osmosis. As phrased by Onondaga Nation Chief Oren Lyons, the transference of democratic ideals to the white man "was a process of association, of years of meetings, discussions, wars, and peace. " 27 In effect, the founders were gradually imbued with the learning of the Iroquois, and we can see evidence of that, Schaaf suggests, in (!) the founders' general interest in Indian societies; (2) Benjamin Franklin's sponsorship of the Albany Plan of Union; and (3) textual similarities between the Constitution and the Great Law.
A. Studying the Ways of the American Indians
Schaaf writes, "Benjamin Franklin, Thomas Jefferson, and other Founding Fathers were impressed by the lroquoian political structure, which featured three branches of government and a system of checks and balances, as well as many of the freedoms now protected by the Bill of Rights.""
Well, yes and no. The reference to those unidentified "other Founding Fathers" should be a clue to the extent to which this proposition is grounded in quicksand. Thomas Jefferson was an important founding father, but he was not a delegate to the Constitutional Convention. Benjamin Franklin was a delegate, but at that stage of his career he was more a venerated symbol than a major participant in the deliberations. Maybe we could throw in George Washington as a seminal figure, too, as the draftsmen of the congressional resolution did," but he was a 27. Hearing, supra note JO, at 10; see also B.E. JoHANSES, supra note 3, at xvi (''Franklin and his fellow founders . , • learned from American Indians, by assimilating into their vision of the future, aspects of American indian wisdom and beauty.").
28. Schaaf, supra note 1, at 324~25 (footnote omitted}. 29. See H.R. Con. Res .. HI. supra note 12 ("the original framers of the Constitution, including, most notably, George Washington and Benjamin Franklin, are known to have greatly admired the concepts of the Six Nations of the Iroquois Confederacy,.}. At ihe bearing on the resolution, historian Donald Grinde presented materials that quoted Washington's letter to James Duane on Sept. 7, 17&3: "l have been more in the way of learning the sentiments of the Six Nations than of any o[her tribes of [Vol. 15 brooding omnipresence, not a significant participant in the debates, at the Convention.
Schaaf is quite right that the founders were interested in Indian societies, and, in one respect, I am delighted by his suggestion. It implicitly concedes that the founders viewed the Indians as having the rights of men, a proposition that has been under some challenge recently. 30 In fact, the founders (with some exceptions, to be sure) thought that no difference whatsoever existed among whites, Indians, and blacks in one critical respect: all were "endowed by their Creator with certain inalienable rights.""
The founders were interested in matters of governance, and good governance requires an understanding of human nature. The more different societies that the founders could study, the greater the possibility of distinguishing the attributes peculiar to one culture from those common to all. The founders therefore did study, to the extent they could, the cultures of the American Indians as well as those of antiquity and those of contemporary western Europe.
The American Indians had come to occupy a special place in seventeenth and eighteenth century political philosophy. "In the beginning," wrote John Locke, "all the World was America."" The Indian as he was imagined to be-Margaret Mead had not yet been born, and anthropological information was skimpy-Indians. 11 THE WASHINGTON PAPEB.S 352 (S. Padover ed, 1955}, quoted in Hearing, supra note 10, at l3i. However, lhe quotation is taken out of context. In this letter, Washington was not demonstrating intellectual (or benevolent} interest in the Iroquois; he was writing about the likelihood of war if ailempt.s were made to displace the Six Nations. became the model for man in the state of nature." Whatever rights were attributable to nature thus clearly attached to the Indians. Writings of the founders are replete with discussions of Indian tribes as subjects for study to discern the nature of man. For example, Thomas Jefferson wrote at length about Indians in his Notes on Virginia. The passages are unfortunately reminiscent of a natural history text, but they nevertheless demonstrate that, for the author of the Declaration of Independence, the Indians were human and were thus endowed with natural rights. indians "will crayon out an animal, a plant, or a country, so as to prove the existence of a germ in their minds that only wants cultivation. They astonish you with strokes of the most sublime oratory; such as prove their reason and sentiment strong, their imagination glowing and elevated. " 34 Some founders, Benjamin Franklin in particular, had substantial dealings with the Indians. From his experience as a publisher of Indian treaty accounts, an Indian Commissioner in Pennsylvania, and a student of mankind, Franklin derived ideas about the proper role and structure of government." John Adams also discussed Indian societies to illustrate points about human nature.' 6 James Wilson, a primary architect of the Constitution, studied Indians for the same purpose." l am a strong defender of the founders' relatively enlightened views on cultural and racial differences, but let's not overdo it. Indians were understood to have the rights of men, but at the 3.5. See B.E. JoriANSEN, supra note 3, at 77~97. Franklin, like Washington, had interest in the Indians for selfish reasons. See J. WEATfttRFORD, supra note 3, at t42 ("Washington showed a greater interest in land speculation and making money than in ob!ierving the polllical life of the tndians."}; Farrell, SiJpra note ll (quming historian time of the founding they were also thought to be unfit to be citizens of the United States. The Indians were "savages" to the founders, barbarous persons having no experience with law (as distinguished from force) and government." Franklin, probably the Indians' strongest supporter among the delegates at the Constitutional Convention, used the term," as did Adams;"' Washington," and others. The word "savages" did not carry the opprobrium that it does now, but neither was it a term of unqualified praise. Consider, for example, Jefferson's condemnation in the Declaration of Independence of King George's incitement of the "merciless savages. " 42 A people considered to be without law and government, as the founders saw the Indians, can hardly be considered a model for the U.S. Constitution. A Jefferson might look with envy on societies in which government, as he understood it, did not exist: "I am convinced that those societies (as the Indians) which live without government enjoy in their general mass an infinitely greater degree of happiness than those who live under European governments."" But that knowledge of an apparently constitution-less society did not-indeed, it could not-translate into a 38. See W, BERNs, TAKtNo THE CO!'iSTITUTION SlilUousLY 38 (1987) . 39. See infra text accompanying note 47. To he fair to Franklin, I should note that he sometimes used the term "savages" ironically. In his essay, "Remarks Com;erning the Savages of North America;• published in J784, Franklin wrote, Savages we call them, because their manners differ from ours, whieh we think the Perfection of Civility; they think the same of theirs . STATE (1884) , quoted in P. fARn, supra note 3, at 100. 45, Jefferson came to be disappointed in the Indian societies. The intellectual potential was there-Jefferson left no doubt on that point-but it was largely unfulfilled, be lhought. By the time of his second inaugural address in 1805, the Indians continued to adhere excessively to tradition, custom, and habit, which is to say Lhat they continued to be different-and savage. Jefferson had hoped that the Indians could join tlle ranks of yeoman farmers, the foundation of the ideal Jeffersonian society, but instead they were resisting the adaptation necessary to assimilate into a predominantly white sndely. But what inferences should we draw from that premise? ·,~ Schaaf concludes, "The result of Franklin's challenge was the creation of the United States of America with a Bill of Rights · ···1 and the Constitution based on the Great Law as symbolized by · · the Tree of Peace."" In Schaaf's view, more than thirty years of history-including the Declaration of Independence, the Revolutionary War, and the Constitutional Convention-apparently flowed inexorably, as natural extensions of a perceived need for union.
Positing inevitability and proving it are two different things. Of course, Schaaf can throw in a few connecting facts. For example, he can show some connection between Franklin and George Morgan, the first Indian agent appointed in 1776 by the Continental Congress." The newly united colonies viewed the Indian tribes as nations, and Morgan was heavily involved in treaty negotiations with the tribes. 50 But connections between Morgan's negotiations with the Indian tribes and the U.S. Constitution? Schaaf shows none.
The idea that greater union meant greater strength was hardly a new idea with the Iroquois. Much of the colonists' resistance to union was based not on disputes about whether the colonies' collective strength would be greater, but whether it should be. Greater strength was not seen as an unalloyed good. The concern throughout the founding period-a concern left unresolved until the Civil War-was the extent to which power should be lodged in a central government. Greater power could damage individual rights as well as facilitate resistance to France or Great Britain. The Albany Plan may have been a beginning in some sense, but in no sense did it lead inevitably to the U.S. Constitution.
C. Comparative Textual Analysis of the Great Law of Peace and the Constitution
One of Professor Schaaf's most imaginative propositions, expounded at greater length in a separate pamphlet, is that a comparison of "appropriate passages" from the Great Law of Peace with the United States Constitution gives "striking" results: "The parallels are unmistakable.""
In his American Indian Law Review article, Schaaf gives only a taste of his analysis by juxtaposing the preambles to the two 48. Schaaf, supra note 1, at 327. 49 . Jd. at 325-26. 50. As discoverer of the Morgan papers, Schaaf has some special interest in promoting Morgan's importance. 51. Schaaf, supra note l, at 330.
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A REPLY TO PROFESSOR SCHAAF 307 documents." The reader is obviously expected to exclaim at their similarity. Perhaps I am more obtuse than most, but I see almost no similarities, except at the highest level of generality: both are obviously preambles. Schaaf sees carrots as cantaloupes and vice versa; there is a relationship, I admit, but for most purposes the differences outweigh the factors in common. To this reader, the rest of the claimed similarities collected in Schaaf's pamphlet are no more convincing. 53 Nonetheless, for the sake of argument, I am willing to concede that Schaaf has found some similarities-albeit less than striking-in the two documents. If so, has he proven his case? In its most robust form, his argument takes the following form: If a governmental attribute exists in jurisdiction X and also in jurisdiction Y, then one of the jurisdictions copied the attribute from the other. 54 If jurisdiction X predated jurisdiction Y, then Y must have copied X.
Whatever its precise date of origin, the Iroquois League unquestionably antedated the American founding." But the Great Law of Peace, in the form analyzed by Professor Schaaf, has existed as a written document since only the late nineteenth century." In earlier periods, the Great Peace was transmitted orally, with its principles preserved by wampum belts and strings, many of which were lost or destroyed."
If a causal relationship in fact exists between the written Great Law of Peace and the United States Constitution, is it so clear which served as the model for which?" Professor Schaaf's 52. I shall nm reproduce those texts here. See id. at 324.
53. See G. ScHAAr, supra note 5, at 9-14. :ted) ; see alsoP. WALLACE, supra note 5, at vii ("The legend of Deganawidah and the founding of the Iroquois Confederacy has for many generations been handed down among the Indians by word of mouth. Only in this generation [1946] has the full narrative of this remarkable man and his league for peace, which has endured for five hundred years, been set down in letters.").
[ will also concede this point
58. See Farrell, supra note II (quoting Ives Goddard, curator of anthropology at the Smithsonian Institution: "[T]he Great Law documents ... don't date to nearly a hundred years after the Constitution. The possibility has to be considered that the inOuence went the other way.").
[Vol. IS position not only is counterintuitive; it also fails to account for the historical record.
EV. Conclusion
For those of us who think that the founding era of this nation was, a special time-a time dominated by statesmen of the sort that this country has seen far too few of recently-there should be some solace, I suppose, in having a theory advanced that suggests that the Constitution, as formulated, really meant something worthwhile. If Schaaf's work were to lead to renewed study of the origins of the Constitution, his position, however deficient, would have some value.
But the Schaaf theory does not lead to renewed study. Instead, it rejects solid research in favor of fevered imagination. No one benefits from such make-believe, and the scholarly enterprise in American Indian legal history may be irreparably damaged by it.
